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NOTE: The hearing transcripts in this casenumber sevenvolumes; the
volumesare, mostunfortunately, situatedin the Clerk’s Papersin reverseorder.
The Index to Clerk’s Papersdoesnot list the hearingtranscript volumesin order, so
that it becomesconfusingto follow or sometimesfind particular testimony. Below is
a table for the Court’s convenience:

Transcript Volume CP Pagenumbers

1 2555-2633(spansCP volumesXIII & XIV)

2 2468-2554

3 2379-2467(spansCPvolumesXII & XIII)

4 2364-2378

5A 2306-2363

SB 2227-2305

6 2194-2226(spansCPvolumesXI andXII)

I. INTRODUCTION.

PacificTopsoils,Inc. is apioneerin thesolidwasterecycling

business.For morethan27 years,PacificTopsoilshasturnedyard debris

into high-qualitygardencompost,which is soldprimarilyto landseapers

andnurseries.On anannualbasis,PacificTopsoils’ compostingoperation

divertsmorethan53,000tonsofwastethatwouldotherwisehavegoneto

SnohomishCounty’slandfills.’ CP2594.In its earlydays,thecomposting

operationattractedobserversfrom all overtheU.S. andtheworldto study

‘This is preciselythepurposeoftheSolid WasteManagement-Reductionin Recycling
Act, underwhich SFID derivesits authoritytoregulatein this case:to reducethe
amountofrecyclablematerialthat is disposedof in our state’slandfills. RCW
70.95.020.

BRIEF OF RESPONDENT-1

PacjfIc Topsoils,Inc. v. SnohomishHealthDistrict, CaseNo. 63526-3-I



it, andin 1989,SnohomishCountyawardedPacificTopsoilstheRecycler

of theYearAward. PacificTopsoils’ productis ofsuchhighquality that

landscapers’demandexceedssupply.

Theregulationat issuein this easerequiresthat acommercial

compostingoperation“bedesignedto promotean aerobiccomposting

method”— andthenexpresslystatesthatthismeansthatdesignersof

compostingoperationsmusttakecertainscientificparametersinto

account.TheSnohomishHealthDistrict (hereinafter“SHill)”) failedto

demonstratethatits permit conditionrequiringPacificTopsoilsto

completelyrevampits operationfrom thegroundup wasjustified under

this regulation.Instead,thepermitcondition appliesadifferent,unwritten,

morestringentstandardthanthatset forth in theregulation,in violation of

dueprocessof law.

TheHearingExaminer,who is neithera lawyernorascientist,

ignoredextensive,unrefutedexperttestimonyfrom two prominent

compostingexpertssimply becausehe foundthattheirtestimonydid not

constitutea“rigorousstudy”andwasnotpeer-reviewed,andthereforedid

not demonstrateto a“scientific certainty” thatPacificTopsoils’

compostingmethodis anaerobicmethod.Hehadneverconducteda

hearingon composting.CP2395.In soacting,theHearingExaminer

madetwo reversiblelegalerrors: first, hefailedto applythe correct,
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preponderancestandardofproofratherthanhis own elevatedstandardof

proof; andsecond,heincorrectlyappliedtheregulationto thefacts.

CP591.Additionally, theselegal errorscausedtheHearingExaminerto

simply ignoretheevidencein therecord,therebyreachingfactualfindings

thatwerenot supportedby substantialevidence.This Court shouldreject

theHealthDistrict’s appeal;theSuperiorCourtwascorrectto reverseand

vacatetheHearingExaminer’sdecision.

II. STATEMENT OFTHE CASE.

Forthemostpart,thestatementofproceduralfactsin theBrief of

Appellantis correct,and for thesakeofbrevityPacificTopsoilswill not

repeatthoseproceduralfactshere.

PacificTopsoils’ 25-year-oldcompostingoperationis authorizedby

a SolidWasteHandlingPermit from theSnohomishHealthDistrict anda

separaterequiredcompostingpermitfrom thePugetSoundCleanAir

Authority (hereinafter“PSCAA permit”). SeeAppendix 1 for PSCAA

permit.CP 127. TheHealthDistrict permit incorporatesthePSCAA

permitby referenceandrequiresPacificTopsoilsto remainin compliance

with it. Among otherrequirements,thePSCAApermitforbidsPacific

Topsoilsfrom disturbingitspilesfor aperiodofsix monthsafter
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formation,andrequiresthatanyanaerobicsectionsberemovedfromthe

pile andreplacedwith carbon-richmaterials.App. I; CP 127.

FortheconvenienceoftheCourt, therelevantevidenceadduced

beforetheHearingExamineris set forth in SectionIII(D)(2), infra, sothat

it is placedin thecontextoftherelevantlegal standardandneednot be

repeated.

ifi. ARGUMENT

A. Standardsof Review.

This casecomesbeforetheCourton directappealofafinal

judgment.RulesonAppeal(RAP) 2.2. Thejudgmentbelowwasa

statutoryWrit of ReviewunderRCW 7.16.010etseq.On appealof a

SuperiorCourtdecisiongrantingawrit ofreviewandreversingan

administrativeagency,theCourtof Appealsstandsin the shoesofthe

SuperiorCourtandreviewsthecasebasedon theadministrativerecord.

Chausseev. SnohomishCountyCouncil, 38 Wn.App.630, 689 P.2d1084

(1984).2 Thus, this Courtappliesthesamelegalstandardsas theSuperior

2 Sincethe Chausseecase,theLegislaturehasamendedtheWrit of Reviewstatuteto

providethatthereviewingcourtdetermineswhethertheagency’sfactualfindingswere
supportedby substantialevidence.RCW 7.16.120;Laws 1989,c.7, §1.
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Court — here,thestandardsset forth in the Writ ofReviewstatute.3That

statutedirectsthereviewingcourtto determine,inter alia:

(3) Whether,in making thedetermination,any rule of law
affectingthe rightsof thepartiestheretohasbeenviolated to
theprejudiceoftherelator.

(4) Whethertherewasanycompetentproofofall thefacts
necessaryto be proved, in order to authorizethe making of
thedetermination.

(5) Whetherthefactualdeterminationswere supportedby
substantialevidence.

RCW 7.16.120. “Substantialevidence”meansevidenceofsufficient

quantityto persuadeafair-minded,rationalpersonofthetruthofthe

finding. Dillon v. SeattlePolicePensionBd.,82 Wn.App. 168, 916 P.2d

956 (l996).~

AlthoughSHD correctlystatesthat this Court reviewsthewholecasestandingin the

placeofthe SuperiorCourt, it alsoarguesextensivelyabouterrorsit allegesthe
SuperiorCourtmadein exercisingappellatejurisdictionundertheWrit ofReview
statute. TheSuperiorCourtmadeno error in its review.The Courtbasedits decision
onthe recordmadebeforetheHearingExaminer. The Court did determine,in accord
with thestandardofreview setforth in theWrit of Reviewstatute,thattheHearing
Examiner’sfactualdeterminationswerenot supportedby substantialevidencein the
record,andmadefindings demonstratingwhythiswasthecase.Thecourt also
determinedthattherewasno competentproofofthefactsnecessaryto authorizethe
HearingExaminerto approvethe illegal permit condition— alsodirectly in accordwith

theWrit ofReviewstatute.TheSuperiorCourt rightly decidedquestionsof law and
mixedquestionsof law andfactdenovo.

“The SnohomishHealthDistrict attemptstoarguethat theWrit ofReviewprocedureis
soexceedinglynarrowin its scopethatthetrial courtwaswrong to reversethedecision
oftheHearingExaminerabsentmisconduct. To thecontrary,thestandardofreviewin
this caseisno narrowerthanthatin anyotherjudicial reviewof anadministrative
proceeding.In reviewof anadministrativedecision,“[a]ppellatecourtsonly determine
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“Under subsection(3) of RCW7.16.120,acomplainingpartywho

canestablishthattheadministrativebody or officermadeaprejudicial

‘error of law’ is entitledto relief.” WashingtonPublicEmployeesAss‘ii v.

WashingtonPersonnelResourcesBd.,91 Wn.App. 640, 652, 959 P.2d

143 (1998).In orderto reviewtheHearingExaminer’saffirmanceofthe

permitconditiOn, thisCourtnecessarilymustdeterminewhattherelevant

regulationrequires;this is aquestionoflaw reviewedde novo. Tapperv.

EmploymentSecurityDep‘t, 122 Wn.2d397,402-03,858 P.2d494

(1993). WhetherPacific Topsoils’methodasrevealedin the

administrativerecord complieswith theregulatorylanguageby

“promoting” aerobiccompostingis amixedquestionoflaw andfact,

whichthis Courtdeterminesde novo,with no deferenceto theHearing

Examiner’s opinion on thatmatter. Id. SHD’s briefomits to discussthe

correctstandardof reviewfor amixedquestionof law andfact, instead

arguingthatthe HearingExaminer’sdeterminationas to whetherPacific

Topsoils’ compostingmethod“promotes”aerobiceompostingis a factual

finding entitledto greatdeference.This is incorrect.A finding offact“is

theassertionthat aphenomenonhashappenedor is orwill behappening

whetherfactualfindingsaresupportedby substantialevidenceand,if so, whetherthe
findings in turnsupporttheconclusionsof law andjudgment.” Nguyenv. Washington
StateDep ‘t ofHealthMedicalQualityAssuranceComm‘ii, 144 Wn.2d516,29 P.3d
689 (2001).
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independentof or anteriorto anyassertionasto its legaleffect.”Leschi

ImprovementCouncilv. WashingtonStateHighwayComm‘12, 84 Wn.2d

271, 283, 525 P.2d774 (1974). In determiningamixedquestionof law

andfact,theHearingExaminer’spurelyfactualfindings are“entitledto

thesamelevelof deferencewhichwouldbeaccordedunderanyother

circumstance.”Tapper, 122Wn.2dat403.

B. The relevant regulation requires that composting
facilities “promote” aerobic composting by taking
specifiedparametersinto accountwhen designingtheir
facilities andprocesses.

Thestatesolidwastestatuterequiresthe DepartmentofEcology

(hereinafter“Ecology”) to “adoptrulesestablishingminimumfrmnctional

standardsfor solidwastehandling”. RCW 70.95.060(1).The

implementingregulationprovides:

Composting facilities shall be designed with process
parametersand managementproceduresthat promote an
aerobiccompostingprocess. This requirementis not meant
to mandateforcedaerationor anyotherspecific composting
technology. This requirement Ic meant to ensure that
compost facility designers take into account porosity,
nutrientbalance,pile oxygen,pile moisture,pile temperature
andretentiontime ofcompostingwhen designingafacility.

WashingtonAdministrativeCode 1 73-350-220(3)(d)(emphasisadded).

Whatit meansto “promote”aerobiccompostingis thusdefinedby the

languageofthe regulationitself TheHearingExaminerwrongly
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concludedthattheregulationdoesnot definewhat it meansby requiring

thatfacilities “promoteanaerobiccompostingprocess.”CP 178. Where

theregulationstates“[t]his requirementis meantto ensure...”,it is clearly

referringbackto its ownrequirement— thatis, thejust-statedrequirement

thatthat compostfacilitiesbedesignedto promoteaerobiccomposting.

In otherwords,to “promotean aerobiccompostingprocess”means

to takeinto accountporosity,nutrientbalance,etc. in designingthe

compostingprocess,soasto bringabout,aspossible,aerobiccomposting.

Thus,the statuteandtheregulationarenot, asthe HearingExaminer

claimed,basedon results.In orderto complywith the regulation,the

compostprocessmustbedesignedto addressthosenamedfactors.Both

theregulatorylanguageandthecommondefinition of“promote”require

only thatthe methodencourageandfosteraerobiccomposting— not that it

eliminatesall anaerobicdecomposition.

Whenaregulationis not ambiguous,no resortto interpretationis

requiredorevenproper.

In orderto ascertainthe meaningof [a statute] we look first
to its language.If the languageis not ambiguous,we give
effect to its plain meaning.If a statuteis clearon its face, its
meaningis to be derivedfrom the languageof the statute
alone....A statuteis ambiguousif it is susceptibleto two or
more reasonable interpretations, but ‘a statute is not
ambiguous merely because different interpretations are
conceivable.This court doesnot subject an unambiguous
statute to statutory construction and has declined to add
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languageto an unambiguousstatuteeven if it believesthe
Legislatureintendedsomethingelsebut did not adequately
expressit. Courtsmaynot readinto a statutemattersthatare
not in it and may not createlegislationunder the guise of
interpretingastatute.Thus,whena statuteis not ambiguous,
only aplain languageanalysisof astatuteis appropriate.

Cerrillo v. Esparza,158 Wn.2d194,201,142P.3d155 (2006)(intemal

quotesandcitationsomitted). Thus,this Court shoulddeclineto reach

SHD’s argumentsdiscussingthemeaningoftheword“promote”. The

regulationsayswhat it meansby “promote,” andit is not ambiguous.

However,evenif theregulationwereambiguous,SHD’s argument

asto whatit meansis incorrect.Theverb “to promote”means“[tjo ifirther

thegrowth,development,progress,or establishmentof (athing); to

advanceoractivelysupport(a process,cause,result,etc.);to encourage...

to catalyseor initiate.” OxfordEnglishDictionary Online,

www.dictionary.oed.com(subscriptionrequired). Accordingto Webster’s

Dictionary, “promote” means“to contributeto thegrowthor prosperityof,

FURTHER; to helpbring(asan enterprise)into being.” Merriam Webster

Online,http://www.m-w.eomldictionary/promote.

Thus,theusualandcommonmeaningof “promoteaerobic

composting”is thatacompostingprocessmustfurtherthosefactorsthat

helpdevelopaerobicdecomposition.BecauseEcologyrecognizedin

writing theregulationthatit is impossibleto haveacompostingprocess
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that is entirelyaerobicin nature,“promote”cannotbegivenanystronger

meaning.5The experttestimonydiscussedinfra aboutthescienceof

compostingshowsthattheregulatoryfactors(porosity,nutrients,oxygen,

etc.)arethe veryfactorsthatcontributeto makinga compostingprocess

aerobic.Thus,the usualandcommonmeaningis exactlythesameasthe

regulatorydefinition discussedsupra.

Basedbothon theregulatorydefinitionandthedictionarydefinition,

theregulation’sword“promote” doesnot necessarilyrequireongoing

changesto a compostpile. SHD’s interpretationthat aprocessmust

includeconstantmanipulationin orderto be “controlled”,seeApp. Br. at

25, violatesthe regulation’sexpressstatementthat it is not meantto

requireforcedaerationor anyother particulartechnology.SHD’s

argumentalsoignoresthe scientificbasisofcompostingtechnology.

“Control” doesnotnecessarilymean“manipulated”;controlcanbebuilt

in atthebeginningoftheprocess,astheexpertwituessestestifiedto at

length. Forexample,Dr. Browntestifiedthat“by controllingyour

feedstocksandmonitoringthemoisturecontentandtheC to N [carbonto

It is this pointof lawthat makestheHearingExaminer’sheavyrelianceonthe

statementthat “anaerobicodorsprobablyexist” sononsensical.CP 184 FindingNo.8.
Themere~ct that someanaerobicdecompositionmay bepresentdoesnotmeanthat
themethoddoesnot “promote”aerobiccomposting. As everyonein this casehas
acknowledged,includingtheHearingExaminerhimself, a completelyaerobicmethod

ofcompostingis not attainable,andthiswasrecognizedin draftingtheregulations.

BRIEF OF RESPONDENT-10

FacjfIc Topsoils,Inc. v.SnohomishHealthDistrict, CaseNo. 63526-3-I



nitrogen]ratio,youcanmaintainahighly aerobicsystemevenwithin a

staticpile system.” CP2491-92;seeAppendix2. SeeSection111(D),

infra, for detaileddiscussionofthecontrolmethodsusedatthis site.

Apparentlylosingsightofthefactthatdompostingis anaturallyoccurring

processthathumanshavelearnedto optimize,SHD triesto maketheword

“control” carry moremeaningthanit canlift without amoredefinite

regulatorystatementto helppropit up.

C. The Hearing Examiner and SliD have applied
unwritten,ad hoc rulesto PacificTopsoils thatwere not
statedin theregulations,violating dueprocess.

As the SuperiorCourtfound,theHearingExaminerandSHD

actuallyappliedadditionalunwritten,ad hoc standardsto PacificTopsoils,

in violation ofconstitutionaldueprocess.6TheSHD hasnotargued

againsttheSuperiorCourt’s findings on dueprocessin its brief; andseems

to haveabandonedits argumentthattheywereincorrect. Argumentsnot

madein anappellant’sbriefareabandoned.Zabkav. BankofAmerica

6 Contraryto the SliD’s assertionon p. 36 ofits brief, theSuperiorCourtdid not lack

authorityto reachtheseissues. RCW7.16.120(3)specificallyprovidesreviewing
courtswith theauthorityto reversethelower tribunalwhen“in makingthe
determination,anyruleof law affectingtherightsofthepartiestheretohasbeen
violatedto theprejudiceof the relator”.In orderto determinewhetherconstitutional

rightshavebeenviolated,theSuperiorCourtnecessarilyhadto makefindingsaboutthe
processthat was followedbelow andtherulesthatwereappliedbelow.

BRIEF OF RESPONDENT-li

Facjflc Topsoils,Inc. v. SnohomishHealthDistrict, CaseNo. 63526-3-I



Corp., 131 Wn.App. 167, 174, 127P.3d722 (2005).Onthis issuealone

SHD’s appealto this Courtmustfail.

Washingtoncourtshaveheldrepeatedlythat governmentagencies

cannotrely on unadopted,unpublishedstandards.SimpsonTacomaKrafi

v. DepartmentofEcology, 119Wn.2d640, 835 P.2d1030(1992). Under

Norco v. King County,97 Wn.2d680,649 P.2d103 (1982),dueprocess

forbidsthegovernmentfrom enforcingunadopted,unpublished

regulations.Seealso TabbsLakeLtd v. UnitedStatesArmyCorpsof

Engineers,750 F. Supp.720 (1980)(Army Corpsof Engineersimproperly

establishedjurisdictionoverisolatedwetlandsbasedon anunofficial

policy thathadnotbeenadoptedthroughproperrulemaking);SaltPond

Associatesv. UnitedStatesArmyCorpsofEngineers,815 F. Supp.766

(E.D.Del. 1 993)(same).

Andersonv. Issaquah,70 Wn.App. 64, 75, 851 P.2d744 (1993)held

thatit violatedthedeveloper’sdueprocessrightswhenthe City demanded

compliancewith discretionary,ad hocunpublisheddesignstandards(“the

commissionersenforcednot abuilding designcodebut theirownarbitrary

conceptoftheprovisionsofanunwrittenstatementto bemadeon Gillman

Blvd.”) Similarly, in BurienBarkandSupplyv. King County,106 Wn.2d

868, 725 P.2d994 (1986),JusticeUtterfoundthat “a citizenshouldbe

ableto determinethelaw byreadingthepublishedcode. A citizenshould
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not besubjectto adhoc interpretationsofthe law by countyofficials.”

TheCourt furtherobservedthat “the Countymustprovideascertainable

standardsto guidelocal officials whoenforcethezoningordinancesto

satis~’dueprocess.”BurienBark, 106Wn.2dat 872.Andersonv.

IssaquahandBurienBarktogetherteachthat if theHealthDistrict wants

to imposemorestringentrequirementsonType 1 compostingthanthat

currentlyprovidedin theregulations,requiringthattheoperator

continuallymakeminuteadjustmentsto anyparameterthroughoutthe

compostingprocess— arequirementit admitsis notactuallystatedin the

currentregulations— thenit mustamendits SanitaryCodeandpublishthat

standard.Unlessanduntil it doesso,its useof suchunpublished

standardsis aviolationof dueprocess.

In imposingthepermit condition,SHD appliedat leasttwo rules

thatwerenotprovidedin theregulations.CP2008-10. Theapproval

processby whichtheHealthDistrict determinesonanadhocbasis

whetheraparticular methodpromotesaerobicdecomposition,without

anyrecourseto theframeworksetout in WAC 173-350-220(3)(d), is

totally devoidofdueprocessprotections. Thiswasborneoutby the

testimonyof Holly WestcottandPeterChristiansenoftheDepartmentof

Ecology,who testifiedthatin orderto determinecompliancewith the

compostingregulations,workersatthe HealthDistrict do rely ontheir
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own unpublishedstandards.CP2440; 2441;2458-59;2405-2410;2426;

2435;2437-2441:2458-2459.TheWestcottandChristiansentestimony

clearlyshowedtheexistenceofadueprocessviolation— theytestifiedthat

theyreliedonunadopted,unpublishedstandardsto evaluatePacific

Topsoils’ compostoperation. CP2404-2408;CP2410;2416;2426.

First, theHealthDistrict is applyingits own,unwritten,bright-line

rule that staticpilesare,perse,not legal undertheregulation. SF11)

official GeoffleyCrofoot’sstatedin amemorandumthat“[the regulation]

doesstatethat compostingfacilities shallbedesignedandoperatedin a

mannerpromotingaerobiccompostingprocess.By definition static large

pilesdo notmeetthedefinition.” CP 1053. Second,theHealthDistrict is

applyinganunwrittenrulethatpilescannotbeconsideredaerobicunless

theyareaerated,manipulated,or turned. Mr. Christiansentestified: “[i]f

they are— I mean,if an operationis meeting,youknow, the(3)(d)with the

nutrient balance,porosity,movingthepile, that sortofthing, thenwe

assumefor themostpartthey’regoingto haveanaerobicprocess.”CP

2407(emphasisadded);seeApp. 4. Suchconclusionswereneitherbased

on anyadoptedregulationnoractualstudyofthePacific Topsoils’
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compostpile. CP2398;2416. SFID simplydevisedandrelied on

subjectivediscretionarystandards.7

ThePSCAApermit,which is incorporatedby referenceinto the

SHD permit andwhich alsorequiresthepromotionof aerobic

decomposition,8requiresPacific Topsoilsto compostin a largestaticpile

andprohibits manipulationor turningofthepile for a six monthperiod.

CP2100;SeeAppendix 1. TheCleanAir Authority’s paramountconcern

is acompostingmethodwhichavoidsthe emissionsoffoul smellsand

greenhousegases— bothofwhich aretheproductofanaerobic

composting.Thus, to satisf~’the CleanAir Authority, acomposting

methodmustbeaerobic— andtheCleanAir Authority prohibitsPacific

Topsoilsto turn its pile for aperiodofsix months. Thisdemonstratesthat

SHD’s positionis basedon its ownadhocrequirementsandnot on the

statuteorthescienceofpromotingaerobiccomposting.In addition,as

discussedatgreaterlengthbelow, theexpertwitnessesandscholarly

~TheExaminer,incredibly, characterizedthis behaviorasusingtheflexibility of the

statute.SeeD&O at 16 ¶2. CP 127.Any “flexibility” built into thestatuteand
regulationsaremeanttobenefitthecompostingindustryand allow it to flourish. If a

regulatortakesadvantageof astatute’s“flexibility” to imposeadditional,more

stringent,unwrittenstandards,that is adueprocessviolation.

TheCleanAir Authority demandsthat carbonto nitrogenratiosbekeptata30 to 1

andthatmaterialswith a low carbontonitrogenratioandpotentiallyhigh
decompositionratesbe mixedwith bulkingagentswhich haveahighcarbonto nitrogen
ratio. Controllingthecarbonto nitrogenratioof materialsencouragesaerobic
decomposition.SeeAppendix 1.
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literaturerejectthe ideathatpilesmustbeturnedin orderto be aerobic.

SeeAppendix 10.

Similarly, theExaminer’sconclusionsareunrelatedto whether

Pacific Topsoils’ compostingmethodcomplieswith WAC 173-350-

220(3)(d).AlthoughtheHearingExaminerstatedthathe recognizedthat

theregulationsneithermandateaparticularmethodofeompostingnora

totally aerobicmethodofcomposting,heneverthelessconcludedthat

Pacific Topsoils’methoddoesnotpromoteaerobiccomposting,basedon

his own subjectivestandards.TheExaminerconcludedthat“A process

that only oxidizesanaerobicodorswithout seekingto minimize anaerobic

conditionsdoesnot ‘promote’ aerobicdecomposition.CP 807.

(ConclusionNo. 1.) Additionally, theHearingExaminerdeterminedthat

the fact that PTI plan of operationhad not materially
changedfor yearseventhoughthe WAC rules hadchanged,
the HealthDistrict wasperfectlyjustified in concludingthat
PTI large stablepile method at Maltby did not “promote
aerobicdecomposition...“

Id. TheExaminer,opiningthattheWAC providesvery little guidance

anddoesnotdefinethephrase“promoteaerobiccomposting,”wenton to

concludethatthe WAC providedaperformance-basedrule. andthat

“eachcompostingoperatoris freeto proposewhateversystemhe/she

thinkswill achievethe desiredobjective”. CP807, ¶1.
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TheExaminer’sconclusionsoflawmayhavepartially recitedthe

correctrule,buthedidnotactuallyapplythat rule in practice. The

Examiner’snew,self-createdrule requiredPacificTopsoilsto proveby

someunspecifiedquantumof evidencewhatportionofthepile is aerobic,

eventhoughhe alsoacknowledged— in word if not in deed— thatno large-

scalecompostingmethodcanbe completelyaerobic. Thus, ignoringthe

languageoftheWAC, theHearingExaminerfoundthat Pacific Topsoils

hadnotprovedthatits pile wasaerobic. But thatis not thequestionthe

WAC requiredhim to answer. It requiredhim to determinewhetherthe

methodthefacility useswasdesignedtopromoteaerobiceompostingas

setforth in theWAC. Thus,theExaminerillegally reliedonunadopted,

unpublishedstandardsto determinethatPacific Topsoils’ composting

methoddoesnot“promoteaerobiccomposting”.

Thefollowing statementtheExaminermadeat thehearingis very

telling: “Now frankly, basedon the evidencethat I’ve heardtoday,I don’t

think it’s scientificallypossibleto saywith certaintythatthecurrent

processdoesor doesnotpermitaerobicdecomposition.” CP2466.~In

He reinforcedthispoint in his decisionwhenhedwelledalmostexclusivelyon the
perceivedlimited natureof Dr. Henry’s testingresultsandconcludedthat“the resultsof
thetestsperformedby PTJ[Pacific Topsoils,Inc.] do indicatethataerobicconditions

existedat timesin thepile. Whattheydo not indicateis whetherPacificTopsoils’
methodpromotesaerobicdecomposition.”CP2106.
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therealsubstanceofhis findings, theExaminerwasclearlysubstituting

thequestion“is themethodaerobic?”for thecorrectquestion,which is

“doesthemethodpromoteaerobiccomposting?”

P. The HearingExaminererred by affirming the permit
condition, when the record before him showedthat,
based on the preponderanceof the evidence, the
conditionwasnot neededto ensurecompliancewith the
regulations.

TheHearingExaminerwaswrongto affirm thepermit condition

requiringtheentireoverhaulofPacific Topsoils’ compostingmethod

whenhehimselfcouldnot find thatthepresentmethodfails to comply

with theregulations.

As apreliminarymatter,TheCourtshoulddeclineto reachSHD ‘5

newargumentsonappealregardingmonitoring,asno recordwasmade

beforetheHearingExamineron thesequestions.Newarguments

generallywill not beheardon appeal.Zablca, 131 Wn.Appat 174. Even

thoughSHD neverpresentedany testimonyor argumentto theHearing

Examinerregardingwhatmonitoringrequirementsmightbe imposedand

howPacific Topsoils’methodwouldmeetor fail to meetsuch

requirements,it nowasksthisCourt to find, apriori, anduponno record

whatsoever,thatPacific Topsoilscannotcomply with thoserequirements

usingits currentmethod. See,e.g.,App. Br. at 14; 20; 25-26.On

reconsideration,theSuperiorCourtrightly refusedto hearthenewly-
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mintedargumentaboutmonitoring. Now SHD attemptsto bringthis issue

in throughthebackdoorby includingit in its argumentaboutwhatit

meansto “promote” aerobicdecomposition.TheCourt shouldrejectthis

attempt. Thereis no factualrecordfrom which this Court couldconclude

thatit is notpossiblefor Pacific Topsoilsto comply with thosemonitoring

requirements,evenassumingtheywerepartof“promoting” aerobic

composting.’°As SHD neverraisedthesequestionsbeforetheHearing

Examiner,wherePacific Topsoilscouldhavepresentedtestimonyasto

how it doescomply with themonitoringrequirementswhilekeepingits

presentmethod,it would be utterlyunjustandimproperto hearsuch

argumentsat this latestage.Further,the SHD argumentfails to consider

thatthePugetSoundAir PollutionControl Authoritypermit incorporates

stringentmonitoringrequirements.SeeAppendix1.

TheHealthDistrict andEcologyclaimthatPacific Topsoils’ method

ofcompostingwasmerely“naturaldecayoforganicsolid wasteunder

uncontrolledconditions”andthereforedid not constitute“composting”

understatelaw. This characterizationdoesnot standup to eventhemost

cursoryexaminationofPacific Topsoils’ operation. It restson

~°As demonstratedabove,however,theregulationitselfdefines“promoting” aerobic

compostingastakinginto accountthespecifiedprocessvariableswhendesigningthe

facility anddoesnot mentionmonitoringatall with respectto whethera process
“promotes”aerobiccomposting.
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unsupported,speculativegeneralizations,factualerrors,andignoranceof

Pacific Topsoils’ compostingmethod,not on acceptedcompostingscience

or studyofthePlanofOperationsorthePugetSoundAir Pollution

ControlAuthority permit.As notedin Section111(A) supra,the

determinationwhetherPacific Topsoils’methodcomplieswith the

regulatorystandardis a mixed questionof factandlaw reviewedde novo.

1. TheHealth District’s evidenceon whetherPacjfic

Topsoils’methodpromotesaerobicdecomposition.

SHD claims,relyingon theopinionsof Ecologypersonnel,thatthe

largestaticpile eompostingmethodis categoricallyillegal, andthat“by

definition staticlargepilesdo notmeet” thedefinitionof composting.CP

1053.At thehearing,SHD presentedthetestimonyofPeterChristiansen,

headofEcology’ssolidwastedivision,andHolly Westcott,his employee

andSI{D employeeMr. Crofoot.

Mr. ChristansenconfirmedthatEcologyhadnot donestudiesof

Pacific Topsoils’ staticpiles,norhadit obtainedany actualdataaboutthe

compostingmethod.CP2398. AlthoughMr. Christiansenthusclaimed

thatPacific Topsoilshadto “move its pile” — i.e.,manipulate,turn, or

otherwisemanuallyaeratethepile — he alsoadmittedthattheWAC states

clearlythat it “is not intendedto mandateforcedaerationoranother
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specificeompostingtechnology.”WAC 173.350.220(3)(d);CP2404-

2405.

Holly Westcott,anEcologyemployeewho addressesbiological

issuesin thesolidwastedivision, testifiedthat in heropinionlargestatic

pile compostingwasnot consideredanaerobicmethod,butsheadmitted

that shehadnotstudiedPacificTopsoils’ methodor conductedany

investigationatthat facility. CP2398. Ms. Westcottcouldnotidentify

anyscientificstudiessupportingherconclusionthat static pile composting

wasnot an aerobiccompostingmethod. CP8. Shehadnotreviewedany

scientificliteratureregardingcompostingwithout forcedaeration(i.e.,

withoutturningpiles)and couldnottestify asto theexistenceornon-

existenceof any sciencethat showsthat, donecorrectly,staticpile

compostingis avalid form ofaerobiccomposting.CP925.

Mr. Christansen,Ms. WestcottandHealthDistrict employee

GeoffreyCrofoot all concededthattheywereunawareof anytestdataor

studiesdemonstratingthatPacificTopsoilsusesananaerobicmethodof

eomposting. CP2527;Appendix7. In addition,Ms. WestcottandMr.

Christiansenbothadmittedthatin orderto determinecompliancewith the

compostingregulations,workersattheHealthDistrict relyon theirown

unpublishedstandards.CP2405-2410;2426;2435; 2437-41;2440-41;

2458-59.Mr. Christiansen’sJanuary24, 2006 lettershowsthathis
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opinionwasbasedonly on generalizedopinionsaboutstaticpile

composting,andnot on thetrueconditionsatPacific Topsoils’ facility:

Dependingon the operation,largestatic piles areoften built
by driving on them. This is a standardoperationalprocedure
that is used at the Pacific Topsoils Maltby composting
facility. This action results in compaction,which removes
freeair spaceanddestroysporosityin thepile.

CP1060. In fact,asdetailedbelow,“construction[of thepile] is carefully

controlledto minimize compaction.” CP1135 (PacificTopsoilsPlanof

Operation).Heavyequipmentis not drivenon the pilesuntil theyreach

twenty feet in height,andwhenequipmentmustbe drivenon thepiles,it

is operatedalongestablishedtraffic routessoasto minimizecompaction

andretainporosity. Aerobicdecompositionhasactuallyalreadyoccurred

atthatpointin theprocess,accordingto Dr. Henry. CP932. Id. Mr.

Christansen,Ms. Westcott,andMr. Crofootall testifiedthat theywere

unawareofany testdataor studiessubstantiatingtheirclaimthat Pacific

Topsoilsusesananaerobicmethodofcomposting.CP2398; CP 1006;CP

1008; CP 1005.

SHD reliedheavilyuponan allegedstatementofJanusz

Bajsarowicz,aPacificTopsoilsemployee,duringameeting,in whichhe

allegedlystatedthatthe coreof thepile is anaerobic;theHearing

Examineralsoreliedheavily on this statement.CP178; seealsoCP
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2330; App. Br. at 8. Mi. Bajsarowiczwasaskedduringhis hearing

testimonyaboutthat statement.Heansweredthat

theonly thingthatwould concernme aboutthat statementis I
haveno ideawhatthe centerofourpile is. That’s thewhole
purposeof doing the study... so if I madethat statement...
I’m not relying on any dataof any kind to prove that that’s
correct.

CP2244. Mr. Bajsarowiczhadpreviouslytestifiedthathedealswith

environmentalpermitting issuesoverall ofPacific Topsoils’ sitesandhas

no expertisein composting.CP2245.

2. Pacjfic Topsoils’ evidence on how its system

promotesaerobiccomposting.

PacificTopsoilspresentedextensiveevidenceasto its adopted

procedures,howthoseproceduresarefollowed in practice,why those

proceduresarein place,andhowfollowing thoseprocedurespromotes

aerobiccomposting. BetweentheOperatingProcedures,thetestimonyof

employeeswho actuallyapplythoseproceduresdaily onsite,thetechnical

expertswho testifiedthatthemethodpromotesaerobiccomposting,and

thetermsoftheCleanAir Authoritypermit requiringstrict parametersto

ensureaerobiccomposting,it wasshownthattheHealthDistrict’s and

Ecology’sportrayaloftheeompostingoperationasamonolithicpile of

materialdumpedand allowedto rotfor ninemonthshasno basisin fact.

BRIEF OFRESPONDENT-23

Pact/IcTopsoils,Inc. v. SnohomishHealthDistrict, CaseNo. 63526-3-I



Two prominentcompostingexperts,Dr. Sally Brown andDr.

CharlesHenry,bothprofessorsat theUniversityofWashington,testified

thattheyhadreviewedandanalyzedPacific Topsoils’ compostingmethod

andconcludedthatits compostingmethodpromotesaerobiccomposting

andcomplieswith the standardssetforth in thestatuteandregulations.Dr.

Henrytestifiedabouthis testingofthepilesandexplainedin detailhow

PacificTopsoils’ methodtakesinto accounteachof theparameters

requiredby theregulations.CP2626-2631; CP2625.Dr. Henrytestified

that PacificTopsoils’ methodcompliedwith the WAC by taking into

accountporosity,nutrientbalance,pile oxygen,pilemoisture,pile

temperatureandretentiontime. CP2473-2474.Dr. Henryalsotestified

extensivelyasto thedatahehadcollectedonPacific Topsoils’

compostingsiteanddiscussedthescientificconclusionsthat couldbe

drawnfromthat data,showingthatthe eompostingprocesswasaerobic.

Dr. Browntestifiedthat, contraryto the claimoftheHealthDistrict,

scientificresearchhasdeterminedthat staticpile eompostingcanbe

aerobic,andthatbaseduponherreviewoftheproceduresusedandthe

systemdesign,PacificTopsoils’methodpromotesaerobiccomposting.

Dr. Browntestifiedthat thescientificliteratureof compostingdid not

supporttheHealthDistrict’s claimthat staticpilesareby definition

anaerobicpiles.CP2488-2491.Indeed,shetestifiedthat manuallyaerated
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(turned)pilescaneasilyturnanaerobic.CP2490. Shetestifiedthatshe

hadreviewedPacificTopsoils’ planof operationwith aview to whetherit

compliedwith theprinciplessetforth in thescienceofcompostingwithout

forcedaeration. ShetestifiedthatPacificTopsoils’ methodtakesinto

accountall ofthe factorsrequiredby WAC 173-350-220(3)(d).CP2492-

2493. Dr. Browntestified,basedon her expertiseandreviewofthe

scientificliteratureon composting:

[I]n all compostsystemsyou will haveanaerobicsites. The
extent andimpactof the anaerobicsites — the easiestway to
control theseand reducethe importanceof theseanaerobic
sitesor the occurrenceof theseanaerobicsites is by mixing
high carbon materials, bulky materials, with a low
moisturecontentinto thefecdstock. This is alsoin a basic
textbook on composting... that specifies use of high
carbonaceouslargermaterialsas a way to maintainaerobic
conditionswhatevertypeofcompostingsystemyouuse.

CP2491 (emphasisadded).Dr. Brown continued:“by controllingyour

feedstocksandmonitoringthemoisturecontentandtheC to N [carbonto

nitrogen]ratio,youcanmaintainahighly aerobicsystemevenwithin a

staticpile system.”CP2491-92;seeAppendix2. SI-ID hassuggestedthat

Dr. Brown’s familiarity with PacificTopsoilswas“previouslyshownto

benonexistent”,seeApp. Br. at 13. Actually, lookingattherecord,Dr.

Brownhadbeenshownto nothavepreviouslyhadnamefamiliarity with

PacificTopsoilsasacompany.But shetestifiedthat hadstudiedtheir

methodbasedon theiroperatingmanualandhadfamiliarity with the
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operationitself. CP2492.11Moreover, shewaspresentfor Dr. Henry’s

testimony,andthusheardhis extensiveexplicationofhowtheoperation

worked.SeeAppendix2.

PacificTopsoilsproductionmanagerDaveMaIms,who is in charge

ofbuilding thecompostpiles,testifiedthatthereis a “strict recipe” for

mixing highly carbonaceousmaterial,or“hog fuel”, in with the yard waste

broughtby customers.CP2505.Mr. Malinstestifiedthat Dr. Henry’s

statementsasto howthepilesarecarefullyanddeliberatelyconstructed

wascorrect,andaddedthatwhentheworkersstartawindrow, theyadd

50%hogfuel to thatmaterialas“bony material”. CP2501. Mr. Mains

testifiedthat “hog fuel” is groundupbrush,which hashigh-carbon

content. Id. HealsotestifiedthatPacificTopsoilsdeliberatelychooses

not to grind up thehigher-nitrogenyardwasteto go into thepiles,because

“we like to keepit bulky so it [doesn’t] cuttheoxygenfrom going off

insidethepile.” Id. Hetestifiedthattheykeepaddinghog fuelsasthe

“For example,in SustainabilityofModernComposting,Dr. William Brinton teaches

that turningpileshaslittle sustainedinfluenceon oxygenlevelsandthat, in fhct, an
aeratedpile canbesuccessfullyconstructedby carefullyselectingcombinationsof
materialsto form thepile. CP 1068. Similarly, JosephJenkinsobservesin The

HumanureHandbookthat“the perceivedneedto turn compostis oneofthemythsof
composting.”CP 1075. Heobservesthatonewayto aeratea pile is “to build thepile so
that tiny interstitialair spacesaretrappedin thecompost. This isdoneby usingcoarse
materialsin thecompost,suchas hay,straw,weeds,andthe like. Whena compostpile

is properlyconstructed,no additionalaerationwill beneeded.” CP 1077.
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“benches”(or, in theterminologyoftheHearingExaminer,“lifts”) are

constructedbecause“we wantto keepthebonymaterialgoingin it... get

thecarbonbackin thepile.” CP2504. It wasclearfrom bothMr.

MaIns’s testimonyandDr. Henry’stestimonythatalthoughto the

untrainedeyethepile mayappearmonolithic, it is in factcomprisedof

smallerportionsthat areeachbuilt in suchawayasto maximizeoxygen

content,andareharvestedatdifferenttimes. Moreover,the“bony

material” to whichMr. Mains repeatedlyreferredservesasstructureto

thepiles,to maintainair pocketsthroughoutandmaintainhigh oxygen

levels.CP2522. Mr. Mains alsotestifiedthatwhenit becomesnecessary

to operatethetrackhoeon thepreviouslybuilt structure,mt doesnotdrive

all overthepile, but insteadfollows anestablished,uniformtraffic pattern.

CP2523. All ofthesepointsareborneoutbythe termsoftheOperating

Manual,assetforth below.

Dr. Henrytestifiedthatthedecisionto leavematerialsin astaticpile

fora specifiedamountoftime is acontrolmechanismwhichpreserves

moistureandpreventsodor. HetestifiedthatPacificTopsoilsexercises

variouscontrolsoverits pile andthatsuchcontrolsyield anaerobic

compostproduct. His testingofthepile indicated“moisturecontentat

onelocationin thepile to be58%, within theacceptedrangefor aerobic

decomposition”.CP2102. Dr. Henryand Dr. Brown bothtestifiedthat
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thetemperatureandodorofthecompost— bothwhile inprocessandafter

completion— showedthat, in fact, thecontrolsbuilt into thesystemwere

working. Theywerepromotingaerobicdecomposition.Both experts

testifiedthat suchresultscouldnot havebeenachievedotherwise.

PacificTopsoilsensuresporosityandpile oxygenby conscious

decisionsasto the sizeof particlesaddedto thepile, andby adding

elementswith largerpiecesto elementswith smallerpieces,soasto

ensuregreaterporosityin thepile in general. CP2255-2270.Additionally,

theoperatingproceduresarespecificallyaimedto minimizecompaction

andenhanceporosity; for example:

[p]ile height is up to 40 feet, but constructionis carefully
controlledto minimize compaction. ... equipmentdoesnot
travel on the compostpile till its depthexceeds15-20 feet,
and even then follows a controlled traffic pattern.
Compactionof the compostingpile is minimal, maintaining
goodporosity.”

CP 1135. Also, “[f]resh yardwasteis placedin thecompostingpile

withoutgrinding,thusmaintaininghighporosity...” Id. Verybulky,

woodymaterialfrom Iandscapersis usedto ensureporosityofthepile

becauseit resistscompaction;additionally,it enhancesaerationandpile

oxygenbecauseit createsair pocketswithin thepile. CP2257.This is in

contrastto Pacific Topsoils’ competitors,who grindwoodymaterialinto

muchsmallerpiecesbeforeuse,therebyremovingmanyofthese
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beneficialqualities. Pile oxygenis ensuredby maintainingporosityand

by enhancingthe aerationofthepile by keepinglargerpiecesin thepile.

Theselargerpieceshelpto createair pocketsthathelpensurethat

decompositionoccursin thepresenceofair— that is, in anaerobicmanner.

Mixing brownandgreenmaterialsto ensurethe correctnutrientbalance,

asdescribedbelow,also enhancesbothporosityandpile oxygen.CP

2492; CP2257-2260~.CP2270.

Dr. Henry’s testimony(seeAppendix3) confirmedthatporosityand

pile oxygenarecontrolledby systematicallyplacingvery largewoody

elementsinto thepile to createair pockets.CP2474.In addition,Pacific

Topsoilscloselycontrolsthesizeofparticlesusedin constructingits pile,

to ensurethat air pocketsarecreated.CP2474.Dr. Henrytestifiedthat

during the first two to threeweekintervai,whenthepile is beingcreated,

“you essentiallyhaveaerobiccomposting”andthen“morepilesareadded

to reachwhateverheightis desirable.” CP2473;seeAppendix3. Dr.

Henryfurthertestifiedthat oxygencontrol“alsooccursafterscreening,

becausewindrowsaremadeafterscreening.Theyaretherefor quitea

while.” CP2474.

Thepropernutrientbalance,orratioof carbonto nitrogen,is

ensuredby thecarefulmixing of greenwith brownmaterialsbefore

materialsareaddedto thepile. ThePlanof Operationsspecifiesthat
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“materialswith low C/N [carbon-to-nitrogen]ratio,porosity,and

potentiallyhigh decompositionratesaremixedwith bulking agents,which

haveahigh C/N ratio. Thisproducesamix lesslikely to generateodors

becauseC/N is notbelow 30:1 andporosityis very high.” CP1133. Dr.

Henry alsotestifiedthat nutrientbalancingoccurswhenthepile is

structured. CP2473-2474.Dr. Browntestifiedthatthescienceshowsthat

by mixing materialsso asto retainahighproportionofcarbonin relation

to nitrogen,astaticpile methodmaintainsoxygenwithin thepile and,asa

result,continuesto compostaerobically,eventhoughthematerialsinside

thepile arenotexposedto outsideair. CP2490.

To controlpile moisture,Mr. Malinstestifiedthatpile constituents

aremoistenedduringpile formationaswell asfrom timeto time during

warmmonths;Dr. Henry confirmedthatthiswasausefulpile moisture

control.Dr. Henryalsotestifiedthat

In termsof a controlledoperation, you know we’ve talked
abouta varietyofthingsthatarecontrolled,but yet whenyou
look atit, not turningapile is awayof controllingthingsthat
are happeningin the pile. Not turning the pile retainsa lot
more moisture. When you turn a pile you lose a lot of
moisture.

CP2358. Operatorsmonitorthemoisturecontentofthepilesandadd

moisturewhennecessary.“Compostcansufferfrom waterlosssoadding
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backsomeleachate’2andwateraidsin theprocess.Becausethepile is

porous,the leachateandwaterpercolatesdowninto thecompostanddoes

not generatefugitive odors.” CP 1136.

As to pile temperatureandretentiontime, Dr. Henrytestifiedthat

“[t]he temperatureis consistentlyin a longtimeabove55 degrees

centigradeandit certainlyhasthetimerequirement[of theWAC].” Dr.

Henry summarized: “So if youareto look atPacificTopsoils,I’m not

surewhichoftheseprocessvariablesthatit doesn’tdo.” CP2474. In the

systemdesign,temperatureis ensuredby thefactofanaerobicprocess

andhasbeenprovenby testing. CP2474. PacificTopsoilstestsits

compostpile tenfeetin fortemperatureto ensurecompletecomposting.

CP 1141. PacificTopsoilsretainsits materialin astaticpile for asix

monthperiod,asrequiredby its CleanAir Authority compostingpermit.

CP 127. Additionally, “[t}he finishedmaterialwill remainpiled for upto

2 weekspriorto distribution,andwill berotatedafteroneweekusinga

loaderto insureuniform heatingofthematerial.” CP 1136.

PacificTopsoilsalsopresentedstrongevidencethat theprocessis,

in fact,aerobic. EvidencethatwhenPacific Topsoils’methodis followed

theresultingprocessis aerobicis also,logically, evidencethatthemethod

12 Pacific Topsoilscurrently useswaterto moistenthepiles,ratherthantheleachate

specifiedin theOperatingPlan. CP 1136.
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“promotes”aerobic composting. Dr. Henry testified asto samplinghe took

ofthepile. He testifiedthathe foundsufficientoxygenwithin thepile.

CP2470. Hetestifiedthatthetemperatureofthepile was more than55°C

(approximately131°F), justsix inchesinto thepile, andthatthe

temperatureroseashis testingwentfartherinto thepile, to be 70°Csix

feet in andthenevenhotterat20 feetin. CP2629. He testifiedthatthe

temperatureis “consistentlya long time above55 degreescentigrade.”CP

2629. Most importantly,Dr. Henrytestifiedfrom ascientificstandpoint

that only aerobicdecompositioncausessuch a temperaturerise. CP

2357;CP2629. He rejectedasunsupportedby any scienceheknowsof

theHealthDistrict’s ideathatthetemperaturemight be elevatedin some

otherway,without aerobicdecomposition.CP2356-2357.SeeAppendix

3.

Dr. HenrytestifiedthatPacificTopsoils’ final producthasan

“earthy” smell, causedbymicroorganismscalledactinomycetes,which

can only live in an aerobicenvironment. CP2625. Thus,accordingto

Dr. Henry, that “earthy” smell is a clear signthatthecomposthasbeen

decomposedaerobically— indeed,hetestified“I know ofno otherwayto

getthat earthysmell.” CP2232. Dr. Browntestifiedthat if Pacific

Topsoilswereusing ananaerobiccompostingmethodits compostpile
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would emit afoul, sulfuric,rotten-eggsmell andits final productwould

havethesamesmell. CP2495.

Dr. HenrytestifiedthattheHealthDistrict’s ideasaboutPacific

Topsoils’ compostingmethodignorethescienceofcompostingand,

indeed,fly in thefaceofthe lawsofphysics. After hearingtheHealth

District’s witnesses,Dr. Henrytestifiedin rebuttaltestimony:

There’sa numberofthingsthathavebeensaidby theHealth
Departmentand Ecology that, that don’t makea lot of sense
from a technical basis. We’re talking about increase in
temperaturein the pile and that, in my mind, is a suggestion
that wehaveaerobicconditions. Mr. Crofoot saidthat while
hebelievedthat [the aerobicportion] wasonly potentiallysix
inchesdeep, yet the laws of thermodynamicssaythat heat
doesnot go from a cold sourceto a hot source, but rather
from a hot sourceto a cold source. The small amount of
preliminarymonitoringwe havedone suggeststhat thepile
getsholler as it goesin at least to six fret and when we
monitoredeveninto 20fret thetemperaturewasfar greater
than it wason the surface. So that suggeststhat thereis
aerobic conditions happeningif I know the science of
composting. Therehasbeensome suggestionsby Ecology
that thereareotherwaysto heatapile besideshavingaerobic
decomposition.I don’t know of those. So it’s a sciencethat
I am not awareof.... So I’m gettinga lot of feeling that the
argumentsthat Ecology and the Health Department are
making arenot technical. I haven’t heardany goodscience
presented by them that say anything about how
temperaturescan increasewithout beingaerobic. Now, we
have an aerobicproduct. Now, if something decomposes
anaerobically,you do not end up with an aerobicprocess
[sic]’3.

~ From the context, it is clear that Dr. Henry said or meant to say “if something

decomposes anaerobically, you do not end up with an aerobic product.” It is unknown
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CP2356-2358(emphasisadded).Dr. Henrywasclearlytroubledby the

HealthDistrict’s actionsasnotbeingbasedon science:

We haveanaerobicproduct. We havepartsof the pile, and
all of the pile at times, that are aerobic. And so on a
scientificbasisit seemsstrangethatthis successfuloperation
is beingtargetedfor closureorfor somemajormodifications.
So if with the problem about not explaining how heat is
producedandnot explaininghowyou getanaerobicproduct
at the end, I have a real problem with accepting the
argumentsfrom bothEcologyandtheHealthDepartment.

CP2359. TheHearingExaminer’srecordalso includedthePSCAA

permit. TheHealthDistrict presentedno evidencerefutingDr. Henryand

Dr. Brown’s testimonyandotherevidencedemonstratingthat Pacific

Topsoils’ compostingmethodtakesinto accountthefactorsspecifiedin

the WAC, muchlessexperttestimonyrebuttingsuchevidence.Indeedthe

SHD seemsnot to understandthescienceofastaticpile; it fails to

understandthat addingcarbon-richmaterialsis amoreeffectivemethod

for keepingapile aerobicthanturningit oraeratingit. Seestudiesby Dr.

BrintonandMr. JenkinsatAppendix 10; CP2491.

whetherhemisspokeor whethertheerrorrestswith thereporteror transcriptionist.
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3. The Hearing Examiner ignored unrefuted expert
testimonybasedon his incorrectapplication of the
standardofproof

PacificTopsoilsassignederrorto theI-IF’ s finding that thequestion

of compliancecouldnot beansweredin eithertheaffirmativeorthe

negative,seeApp. Br. at 22, becausethereis aburdenofpersuasion—

preponderanceofthe evidence— andPacificTopsoilsmetit, while SI-H)

failed to met it. Thus,no matterwhichpartybearstheonusofproof the

HE shouldhavefoundfor PacificTopsoilson thatissue.

Thestandardofproofin thiscasewasthepreponderanceof the

evidence.The“preponderanceof evidence”means“more likely than

not.” AlphaKappaLambdaFraternityv. WashingtonStateUniversity,—

Wn.App.—‘ 216 P.3d451 (September17, 2009).Thepreponderancetest

is to beappliedto all theevidencein therecord:consideringall the

evidenceadducedby both sides,is thepropositionsoughtto be established

by thepartybearingtheburdenofproofmorelikely thannot?

TheHearingExaminer’sconclusionsasto the weightand

sufficiencyofthe evidencearenot entitled to any deferencebecausehe

wasapplyingahigherburdenthanthemerepreponderanceofthe

evidence.This is shownboth inhis statementsduringthehearingandin

thereasoninghe employedin his decision. Hestatedatthehearing:“Now

franldy,basedonthe evidencethatI’ve heardtoday, I don’t think it’s
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scientificallypossibleto saywith certaintythatthe currentprocessdoesor

doesnot permit aerobicdecomposition.”CP2466. But the standardhe

wasrequiredto applywasnotproofto ascientificcertainty,butproof

sufficient to persuadea reasonablemindthatit wasmorelikely thannot

thatthemethodpromotesaerobicdecomposition.’4As the SuperiorCourt

found,theHearingExaminerstatedthecorrectapplicationoflaw, but then

hewenton to fashionhisown ideaofwhatconstitutedsufficientproofto

justi~’theMaltby compostingmethod,ratherthanapplyingthe

preponderanceof theevidencestandardto therecordthat wasactually

beforehim. Mostimportantiy,he ignoredtheunreffitedscientific

testimonyin therecordbecause,in his opinion,thedatapresenteddid not

constitutea “scientifically valid study” andbecausethe datawasnota

“properlyvettedstudy”. CP2107-08.

Inthis proceeding,thepartiesarenotsearchingfor abstracttruth or

seekingscientificproofbeyondareasonabledoubt. Thequestionwas

whether,basedon theevidenceadducedbeforetheHearingExaminer,it

wasmorelikely thannot thatPacific Topsoils’method“promotes” aerobic

decomposition.Rather,posingthequestion“Doesthestaticpile

14 PacificTopsoilshascontinuouslyargued,andstill contends,thattheburdenofproof

in this proceeding must be placed on SHD. Seeargumentinfra. For clarity’s sake,in
this discussionofwhethertheHearingExaminerappliedthecorrectstandardofproof,
weassume,arguendo,thathe wascorrectto placetheburdenonPacific Topsoils.
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compostingmethodemployedby PacificTopsoilspromoteaerobic

decomposition?”,theExaminerfoundthat

Given theevidencein therecordofthis hearing,this question
cannotbe answeredin eitherthe affirmative or the negative.
The core of the pile is anaerobicaccording to Pacific
Topsoils’ consultant. The extentof the anaerobicconditions,
bothareally [sic] throughoutthepile andtemporallyover the
decompositionperiod, is unknown. The handful of tests
performedby PacificTopsoilsthis Spring do notconstitutea
rigorous study of pile conditions. The testsperformedby
PacificTopsoilsthis Springdid not evenreachthemostinner
coreofthepile. Thetestsperformedby PacificTopsoilsthis
Springdid not extendoveralong enoughperiodto allow any
conclusionsto be reachedregardingconditions over time.
The resultsof the testsperformedby Pacific Topsoils this
Spring do indicatethat aerobicconditionsexistedat the time
in portionsofthepile. Whattheydo not indicateis whether
Pacific Topsoils’ largestaticpile method“promotes”aerobic
decomposition.

CP2106. TheHearingExaminerlargely ignoredtheextensivetestimony

anddocumentaryevidenceshowingthatPacific Topsoils’ composting

processis designedandoperatedwith closeattentionto thevariablesthat

promoteaerobiccompostingasrequiredbytheregulation,aswell asDr.

Henry’sexpertscientifictestimonydebunkingthetheoriesSHD had

floatedasto howPacific Topsoils’methodcouldhavethecharacteristics

andproductofaerobicdecompositionwithout beingaerobic. Rather,

againstatingthattheproportionofaerobicareasto anaerobicspotsin the

pile wasunknown,heconcluded:
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Whetherleaving the pile undisturbedfor six to nine months
promotes aerobic decompositionin a controlled fashion
simply cannot be discerned from the sparse technical
evidencein the record. IT may be that the controls Pacific
Topsoilsemploysduringthe initial mixing andpile formation
is sufficient to promoteaerobicdecompositionin a controlled
environment;or it maynot. It maybethat wetting downdry
feedstock materials during initial pile construction is
sufficient to promoteaerobic decompositionin a controlled
environment;or it may not. A properlyvettedstudy overa
sufficient time period is necessarybefore any defensible
conclusioncanbe reachedon this issue.

CP2107. TheHearingExaminerdid notapplythepreponderanceofthe

evidencestandardto therecordbeforehim. Rather,he appliedahigher

standardofhis ownmaking. Becausehewasnotapplyingthecorrect

standard,his conclusionsasto thesufficiencyandweightoftheevidence

arenot entitled to any deferencewhatsoever.

TheHearingExaminer’sfailure of logic is stunning. Having

proposeda“performance-based”rule,havingdecidedthathewantedto

seeevidenceofaerobicdecomposition,hethenwenton to ignore or

explainaway a largebody of evidencebeforehim that,in fact,suchresults

werebeingobtained. Forexample,heignoredthe evidencethatthe inner

temperatureofthepile reachesandsustainsatemperatureof55 degrees

centigrade,somethingthatonly occursin anaerobicprocess.CP 2357.

Havingheardexperttestimonythatthefinal product’searthysmell is

evidenceofanaerobicprocessratherthanananaerobicone,theExaminer
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inexplicablydismissedthatconcreteevidenceof an aerobicprocess,

stating:“If acompostingprocessdoesnot ‘promote’aerobic

decomposition,thenits product,no matterhow it smells...is not

compostedmaterialunderChapter173-350WAC.” CP807. Having

heardevidencethatthePacific Topsoilsfacility doesnot emit thesulfuric

odorsemittedby anaerobiccompostingmethods,theExaminerignoresthe

clearimplicationthat, then,thedecompositionis aerobic,insteadseizing

on onecommentby theexpert:

Henry cannotexplain how the end product would have an
aerobicdecompositionsmell when someportion of the pile
core is likely anaerobic. Henry believesthat any odors
generatedfrom anaerobicdecompositionin thepile’s core is
largelyoxidizedby passingthroughthe aerobic“outer shell”
of the pile.

CP806. TheExaminer, ignoring the clear fact thatthelackof odorshows

thepresenceof aerobicdecomposition,insteadconcluded:“A process

which only oxidizesanaerobicodorswithout seekingto minimize the

anaerobicconditionsdoesnot“promote”aerobicdecomposition.”CP

807.

TheHearingExaminer’sconclusionsareparticularlyinsupportable

sincehe alsoconcludedthat“[nb onerepresentingtheHealthDistrict...

statedthat compostingmust be totally aerobicto complywith thestatute

andrule”,CP 808,andthattheWAC waswritten the way it wasbecause
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“DOE realizedthat atotally aerobiccompostingprocessis likely not

achievable.”CP807. Yet his rejectionofDr. Henry’ssamplingand

analysis,andhis rejectionofbothDr. HenryandDr. Brown’sexpert

evaluationthatthedesignofthecompostingmethodproperlytook into

accountporosity,nutrientbalance,pile oxygen,pile moisture,pile

temperature,andretentiontime ofcomposting,appearedto bebased

merelyon thefactthatDr. Henrytestifiedthatanunspecifiedportionof

thecoreofthepile is likely anaerobic,andthataPacificTopsoils

employeewasreportedto havetold Ecologythattherewasprobablyan

anaerobiccoreto thepile. CP 2106.

TheExaminer’snovelcomposting theoriesarenot supportedin the

recordby eitherexpertor non-experttestimony. Hewrote:

To meetthe WAC standard,the compostingproceduremust
“promote aerobicdecompositionand not just merely have
aerobic processesoccurring naturally alongside anaerobic
processes.A processwhich only oxidizes anaerobicodors
without seekingto minimize the anaerobicconditions does
not promoteaerobicdecomposition.If a compostingprocess
doesnot promoteaerobicdecompositionthenits product,no
matterhow it smellsor how highly soughtafterit may be, it
is not acompostofmaterialunderChapter173-350WAC.

CP2105. No testimonyin therecord,let alonetheexperttestimony,

supportsthatconclusionoftheHearingExaminer. TheHearingExaminer

admitted thatthis wasthefirst hearing hehadeverconductedon

composting,andthat hehimselfhasabsolutelyno compostingexpertise
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norevenscientificcredentials.’5TheHearingExaminer is not a trained

attorneyandhasneverconductedahearingaboutcomposting.Hestudied

geographyin college.Yet he substitutedhisjudgmentfor that oftwo

experts,Dr. Henry andDr. Brown.He rejectedtheresultsofDr. Henry’s

sampling and analysis of thepilesatthefacility, inexplicablyconcluding

thatthe scientist’sanalysiswas“not scientificallyvalid”.16 TheHearing

Examiner put forthno cogentreasonfor thatconclusion,nordid the

HearingExaminerstatewhat, in hisopinion,wouldhaveconstituteda

“scientifically valid” analysis.

Well-establishedlaw preventsdecision-makerswithoutexpertise

from rejectingexperttestimonyandrelyingon theirownsubjective

theories.HoffmanHomesv. The UnitedStatesEnvironmentalProtection

Agency,999 F2d256 (1993)(decliningto holdthatanareawasawetland

becausethat conclusion“wasmerelyspeculationbasedon theassumption

thatArea A wasawetlandsimilar to Area B”). In Levinev Jefferson

~ The Hearing Examiner studied geography at college and called himself a social
scientist;he doesnothaveabackgroundin thephysicalsciences.Nor is theHearing
Examinera lawyer.Hehasneverbeforepresidedoveranyhearingregardinj
composting.CP 1084-1086.

16 The Hearing Examinerdeterminedthat Dr. Henry’s samplinganalyses“do not

constitutea scientificallyvalid studyin theExaminer’sopinion. Wehaveno
infonnationon studyprotocols...Theresultsareinteresting,butnot scientificallyvalid
nornecessarilyrepresentativeofaverageconditionsthroughoutthepile or over thelife
ofthecompostingprocess.”D&O at 12, note 15.
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County, 116 Wn.2d575, 807P.2d363 (1991),ourSupremeCourt

declinedto upholdthe StateEnvironmentalPolicyAct mitigation

measuresbecauseonly speculativetheoriessupportedthemitigation

measuresand“thereis no evidencethattheperceivedill effectsthat

concernstheneighborswould actuallymaterialize”and“therecordfails to

addressspecificprovenenvironmentalimpacts”. Id. at 581. In Turner

ConservationComm.v. City ofNorwalk,344 A 2.d 258 15 Conn.App.

336 (1988),thecourtheldthat a layconmiissionwithout expertiseactsin

absenceof substantialevidence“whenit relieson its ownknowledgeand

experienceconcerningtechnicallycomplexissues.”Feinsonv.

ConservationCommission,180 Conn.421,429A.2d910 (1980)heldthat

whenan administrativeagencychoosesto rely on its ownjudgment,it has

anobligationto revealpublicly its ownknowledgeandexpertiseregarding

technicallycomplexissues.In Norwalk,thetrial courthadsetasidethe

wetlandcommission’sdecisionbecauseit haddisregardedtheopinionof

two expertsandreliedinsteadon its ownjudgmentwhenit lacked

technicalexpertise.Thehearingexaminer’sdecisionwasarbitrary:he did

notadvanceanyproperjustificationfor rejectingPacificTopsoils’ appeal

andupholdingthepermitcondition.

SHD arguesthattheHearingExaminerwasright to ignoreDr.

Brown’s andDr. Henry’s testimony,andthathedid sobecausehe found
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thetestimonyincredible.As aresult,SI-ID claimsthatthereviewingcourt

is notentitledto considertheexperts’testimonywhendetermining

whethertheHearingExaminer’sfindingswere supportedby substantial

evidence. TheHearingExaminerdid not fmd Pacific Topsoils’ expert

testimonynot credible;hesimply ignoredthetestimonybecause,in his

opinion,it did not constitutea“rigorousstudy”. Nowherein his decision

doestheHearingExaminerstatethatDr. HenryandDr. Brownwerenot

crediblewitnesses.Rather,asdiscussedextensivelyabove,hedid not

considertheirtestimonyvaluablebecauseit wasnot conclusiveto a

scientificcertainty,essentiallybecausetheyhadnot personallyconducted

whatheconsideredscientificallyvalid, rigorous,peer-reviewedstudiesof

Pacific Topsoils’ method.

4. The testimonyofDr. Hen~yand Dr. Brown was
not “speculative”, but the testimony of Ms.
Westcottwasspeculative.

SlID arguesthattheopinionsofDr. Brown andDr. Henrywere

merelyspeculativeandthattheHearingExaminerwasthusjustified in

ignoringthefttestimony. Thismisapprehendsthenatureof speculative

experttestimony. In Owenv. BurlingtonNorthern, 114 Wn.App.227, 56

P.3d1006(2002),this Courtheldthatwhereanexpertin thefield renders

anopinionaboutwhetherthefactsasestablishedin therecordmeeta

certainlegalstandard,thattestimonyis not speculativeeventhoughthe

BRIEF OF RESPONDENT-43

PacificTopsoils, Inc. v. SnohomishHealthDistrict, Case No. 63526-3-I



expertis testifyingaboutprobabilitiesandhasnot conductedrigorous

study. Id. at 236-37. TheOwencourtdistinguishedcaseswherean

expert attemptedto establishotherwiseunknownfacts from general

principleswithoutanindependentbasisin thefactualrecordandtheir

testimonywasthusspeculative.Id., distinguishingMiller v. Likins, 109

Wn.App. 140, 147-150,34 P.3d835 (2001)(wheretheultimatequestion

washow theaccidenthappened,andno eyewitnesstestimonywas

available on that issue,an accident reconstructionist could not usetestify,

basedon thepositionsof thepedestrianandmotoristaftertheaccident,

whattheirpositionswerebeforetheaccident.)

Althoughthelow burdenofpersuasion(preponderanceofthe

evidence,“more likely thannot”) did not justify sucha requirement, the

HearingExaminerwantedDr. Henry andDr. Brownto havepersonally

conducted“rigorous” studiesopento peerreviewbeforehe wouldpay

attentionto theirtestimony.But anexpertin thefieldmaytestifybasedon

studiesandscientificinquiry conductedby others. Expertscientific

testimonybasedon others’researchandthe factsin therecordis not

“speculative”. Thedifferenceis demonstratedby Safecov. McGrath, 63

Wn.App. 170, 817 P.2d861 (1991). TheCourtofAppealsrejectedan

alcoholexpert’stestimonyaboutwhetherMcGrath’sability to form the

intent to injure was destroyed by drinkshehadconsumedin aparticular
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periodoftime. TheCourtpointedoutthat atechnicalexpertmaytestify

asto theeffectsofalcoholon theability to drive safelybecausethat

hasbeenthe subjectof extensivescientific research.Based
upon suchresearch,anexpertmaytestify that afterX drinks
within Y hours an individual’s ability to operate his
automobile is affected, regardlessof age, sex,weight or other
physical qualities. Indeed, this scientific basis is what
permits imposing criminal liability in drivers on the basis
ofthe blood alcohol on their breath.

Id. at 178 (emphasisadded). However,the Court found that the testimony

in questionin that casewasspeculativebecausetherewasnoscientific

basis“regardingtheeffectsof intoxicationon thementalcapacityto form

an intent”. Id. As pointedout in McGrath,courts admittestimonyof

unlawflfl intoxicateddriving from expertwitnesses basedon researchthat

hasbeendonein thepastby otherscientistsandon theblood-alcohollevel

in the record ofthe particular case. Similarly, in this case,Dr. Henry and

Dr. Brownarecompostingexpertswho arewell versedin thescienceof

compostingandwho werethereforehighly qualifiedto applytheir

extensiveknowledgeof compostingtechnologyandthesciencebehind

howcompostingworks to thedatathatwasin therecord. Thatdata

included not only thetestingconductedby Dr. Henryto ascertainthe

operatingtemperatures,oxygenlevels,and otherparametersatPacific

Topsoils’ operation,but alsothemandatoryoperatingproceduresthat
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Pacific Topsoils’ employeesfollow to bulld the compostingpilessoasto

promoteaerobicdecomposition.

By contrast,Ecology employeeHolly Westcottwasnot testifying

from thefactsin therecord,andhertestimonywasspeculativeasdefined

in thecaselaw.Mr. ChristiansentestifiedthatEcologyhadconductedno

studiesor reviewedno studiesin formulatingconclusionsaboutPacific

Topsoilsmethod.Ms. Wescott’stestimonyshowedthat shedid not

understand thefactsofhowPacific Topsoilsactuallyconductstheir

compostingoperation,butwasonly testifyingaboutageneric,theoretical

static pile. She admitted that she had not reviewed any of the science or

literature regarding so-called “static pile composting”. CP 2440; 2432,

2438. Shedid not identify any studies,in fact, thatwouldbearon the

issueofwhetherPacificTopsoils’ compostingmethodcompliedwith the

statute. CP 2440. Shedid not testify shehadstudiedPacific Topsoils’

method or conducted any studies at that facility. Ms. Westcott could not

identify anyscientific studiessupportingherconclusionthat staticpile

compostingwasananaerobiccompostingmethod. Thus,hertestimony

lackedascientificbasis,andwastruly speculative under Washington

caselaw.CP2398. Shecameto hertestimonywith thefirm conclusion

that staticpile compostingdoesnot“promote” aerobicdecomposition,but

shehadnot basedthat opinionon any science.Thus,her testimonywas,
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in fact, speculative.Further,SHD expertMr. Crofootsimilarly testified

that SlID had done no studies to support its conclusion that PTI had an

illegal composting method. CP 2527.

SHD andEcologyofficials failed to explainwhyit was aviableplan

for Pacific Topsoilsto manipulateits pile whenthe PugetSoundCleanAir

Authority permit,whichthe Sill) permit incorporates by reference

requiresstaticpile composting.SeeAppendix 1.

E. The burden of proof should have beenplaced on the
Health District to justify the condition by showing that
Pacific Topsoils’ method did not comply with the
statute.

The burdenofproofmustbeplacedon the HealthDistrict because

theWashingtonStateandFederalConstitutionssorequire. Pacific

Topsoils’ licenseto do businessis aprotectedpropertyinterest. Devinev.

DepartmentofLicensing,126 Wn.App. 941,951, 110 P.3d237(2005)

(“A driver’s licenserepresentsanimportantpropertyinterestandcannot

berevokedwithoutdueprocessof law.”); Jimmy’sGermantownPlace,

Inc. v. City ofPhiladelphia,862 A.2d 708(Pa.Commw.Ct. 2004)(“It is

axiomatic... that governmentlicensesto engagein abusinesscreatean

entitlementto partakeofaprofitableactivity, andhence,suchalicense

constitutesapropertyright.
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PacificTopsoilshasaconstitutionallyprotectedrightin its permit

andin thepermittingprocess.A governmentagencyseekingto takeaway

apropertyinteresthastheburdenofproof. VanSantv. Everett,69

Wn.App641, 647-49,848 P.2d,1276(1993)(Governmenthadburdenof

proofin proceedingto takeawayanonconformingright which is a

propertyright); Springerv. Dept ofLicensing,24 Wn.App. 847, 604 P.2d

994(1979)(“this is acivil proceedingcalling for asanction...theburdenof

proofis on thestate”). Further,thegeneralrulein administrativelaw is

thattheproponentofan orderhastheburdenof proof. BernardSchwartz,

AdministrativeLaw §7.8 (2d ed.1984). In general“an agencyis the

proponentof its orders”, A Stein,et.al., AdministrativeLaw §24.02at 24-

21(1987).Thus,for both thesereasons,in this case,thegovernmenthad

theburdenofproof.

PacificTopsoilshada licenseto compostfor overtenyears,andthe

HealthDistrict’s threat to remove that license without comporting with

dueprocessviolatedthatpropertyright. Pacific Topsoilshasheld its

permit for 10 yearsandrenewsit eachyear. Governmentagenciesare

obligedto issuepermitsif anindividualcomplieswith thepermit

standardsspecifiedin the ordinance. ValleyViewIndusCtr v. City of

Redmond,107 Wn.2d621 637,733 P.2d182 (1987). (“A permit or

licensemustissueasamatterofrightuponcompliancewith the
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ordinance.”) Id. at 636. Withholdingapermit from an individualentitled

to it constitutesadueprocessviolation. MissionSpringsv. Cityof

Spokane,134 Wn.2d947, 954P.2d250 (1999).

bsteadofmaking the Health District prove that Pacific Topsoils’

current method is unlawful,theExaminererredby making Pacific

Topsoilsprovethat its methodwaslawful. This burden-shiftingwasan

unconstitutional deprivation of due process because there had been no

proceedingatwhichthe HealthDistrict presentedevidencesupportingits

licenserevocationdecisionorclaim thatPacificTopsoilshadto changeits

compostingmethod.

This errorof law prejudicedPacific Topsoils. TheExaminerfound

(wrongly) that the evidence did not establish the facts one way or another

whetherthecompostingmethodpromotedaerobicdecomposition.Thus,

theappealwasdeniedbecausePacificTopsoilswasheldto havefailed to

meetits burdenofproof. Hadtheburdenofproofbeenplacedon the

HealthDistrict, aswasproper,theappealwouldhavebeengranted.

Additionally, Pacific Topsoils’ ability to presentits casewasgreatly

impairedby the fact that it had not been allowed to depose any witness

from theDepartmentof Ecologyor theHealthDistrict andto inquirein a

detail fashionaboutwhy suchagencieshadconcludedthatits composting

methodwasanillegal anaerobicmethod. Then,becauseit hadbeen
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allocatedtheburdenof proof, it wasforcedto presentits casebefore

hearingany testimonyon theseissuesfrom SLID witnesses.Thisviolated

dueprocess.Mansourv. King County,131 Wn.App.255, 128 P.3d1241

(2006). UnderMansour,anallegedviolatormustbegivennoticeofthe

governmentagency’sburdenofproofatthehearing— both the

government’sregulatoryauthorityandeveryfactualelementthatmustbe

proved.Mansouremphasizesthatanoticeofcivil violationmustgivethe

allegedviolatornoticeofwhat factualelementsmustbeprovedin order

for theagencyto prevail athearing.

IV. CONCLUSION.

Basedon theforegoing,Pacific Topsoilsrespectfullyrequeststhat

the Courtaffirm thejudgmentoftheSuperiorCourt.

DATED this
20

th dayofOctober,2009at Gig Harbor,Washington.

Respectfullysubmitted,

Janel3$~I~oler,WS~A#13541
Atto ey r PacificTopsoils,Inc.
Rac umphreyFleet, WSBA #30469
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